STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

EAGLE Al RCRAFT CORP. and
CENTURI ON AVI ATI ON COVPANY,

Petitioners,
VS. Case No. 97-2905
DEPARTMENT OF REVENUE

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was conducted in this
case on April 21, 1998, in Tall ahassee, Florida, by Don W Davi s,
an Adm nistrative Law Judge for the Division of Admnistrative
Heari ngs.

APPEARANCES

For Petitioners: J. B. Curasi, Esquire
Eagle Aircraft Corp. and
Centurion Aviation Conpany
3240 Capital Crcle Southwest
Tal | ahassee, Florida 32310

For Respondent: Jeffrey M Di kman, Esquire
Department of Legal Affairs
Tax Section
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

Whet her Petitioners should be permtted to purchase an

aircraft for |easing purposes wthout paying sal es tax.



PRELI M NARY STATEMENT

By letter dated April 18, 1997, Respondent’s representative
notified Petitioner Centurion Aviation Conpany (Centurion) that
its request for sales tax exenption with regard to purchase of an
aircraft was deni ed.

By Petition For Formal Proceedings filed June 16, 1997,
Centurion and Eagle Aircraft Corp., (Eagle), jointly chall enged
Respondent’ s assessnent of sal es/use taxes agai nst Centurion.

The matter was transferred to the Division of Adm nistrative
Hearings for formal proceedi ngs on June 20, 1997. By order of
Adm ni strative Law Judge Donald R Al exander, Respondent’s notion
to abate the scheduling of a final hearing was granted pending a
status report to be filed on or before Decenber 26, 1997. Upon
concl usion of the abatenent period, Judge Al exander set the
matter for final hearing on April 21, 1998.

The case was transferred to the undersigned for purpose of
conducting the final hearing. At the final hearing, Respondent
presented testinony of one witnesses, and offered two exhibits in
evidence. Petitioners presented testinony of one w tness and one
exhi bi t.

The parties were granted leave to file proposed reconmmended
orders nore than ten days followng the filing of the transcript.
That transcript was filed on May 6, 1998. Proposed recommended
orders submtted by the parties have been reviewed in the course
of preparation of this Reconmended Order
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FI NDI NGS OF FACT

1. Centurion, as a legal entity, was first incorporated
under the laws of the State of Florida on or about May 23, 1996.
Eagl e, the parent corporation of Centurion, is a separate |egal
entity, also incorporated under the laws of the State of Florida.
Both entities have their headquarters in Tall ahassee, Florida.

2. An assessnent of sal es/use taxes, and associ ated
interest, was issued by Respondent against Centurion and
reflected in a Notice of Reconsideration (NOR), dated April 18,
1997.

3. No tax assessnent has been issued agai nst Eagl e.

4. The assessnent was based upon the purchase by Centurion,
of a 1968 Cessna Aircraft, Mdel #210H, Serial #21059002, in
Florida, fromFrank A Tillman, for $30, 000.

5. Centurion, the sole purchaser, took title to the
aircraft when it was purchased from Frank Tillman. No sales tax
was col lected on the transaction. However, tax was remtted by
Eagl e on the subsequent re-leasing of the aircraft in Florida.

6. At the tine of the sale, Centurion, the purchaser, was
not registered as a dealer. However, Eagle, the parent
corporation, was registered as a dealer.

7. Evidence is in conflict concerning the exact date of
purchase of the aircraft,! but the parties are in agreenent and
t he evi dence supports the finding that the aircraft was purchased
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before Centurion obtained a deal ership registration on
Cct ober 24, 1996.

8. Centurion did not seek to register as a dealer until
Respondent | ater |aunched inquiries about the purchase.

9. On August 21, 1996, Respondent issued a tax
assessnent/billing agai nst Centurion based upon an esti nmated
aircraft purchase price of $60,000. However, based upon
addi tional information provided by Eagle, Respondent |earned that
t he purchase price was only $30,000 and the assessment was
reduced. Respondent’s NOR reflects the conputation of the
assessment based upon the purchase price of $30, 000.

10. Petitioners did not act as a “joint venture” or “unit”
in that they did not register jointly as a “dealer” at the tine
of purchase; they did not acquire joint title to the aircraft;
and they did not jointly issue a certificate of resale at the
time of purchase.

11. The follow ng el enents of joint venture were not
evi denced by Petitioners at the tine of sale: (1) a community of
interest in the performance of the common purpose; (2) joint
control or right of control; (3) a joint proprietary interest in
the subject matter; (4) a right to share in the profits and (5) a
duty to share in any | osses which nmay be sustai ned.

12. Testinmony by James B. Curasi on behalf of Petitioners
that a joint venture was established contradicts statenents nade

by himpreviously to Respondent. 1In a letter dated Septenber 19,



1996, Petitioners’ representative and w tness, Janes B. Curasi,
i nformed the Departnent of Revenue that the aircraft was | eased
by Centurion to Eagle Aircraft. He stated that the relationship
bet ween Eagl e and Centurion was that of |essor and | essee, rather
than that of joint venture partners. Specifically, Curasi stated
the followng in the letter:

Pl ease be advised that this aircraft was

purchased by Centurion Aviation Conpany, a

rel ated conpany, and | eased to Eagle
Aircraft. (enphasis supplied.)

Testinony by Curasi to the contrary is not credited.

13. Additionally, a blanket certificate of resale,
presented to Respondent after this formal adm nistrative
proceedi ng comenced, is signed only in the nane of Eagle
Aircraft as “purchaser,” and states that “all material,
mer chandi se, or goods purchased by the undersigned from Frank
Till man” shall be for exenpt resal e purposes.

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter.
Section 120.57(1), Florida Statutes.

15. The gravanmen of Petitioners’ protest is that the
i ssuance of a certificate of resale by Eagle, a registered dealer
at the time of sale, to the seller of the aircraft, was
sufficient to exenpt the sale fromtaxation, even though

Centurion, the purchaser, was not registered as a dealer at the



time of sale. Additionally, neither Centurion nor Eagle were
registered as a dealer as part of a joint venture “at the tinme of
sale.” Rather, Eagle was registered in its own nane al one.

16. Petitioners’ argunent is not persuasive. By
regi stering one corporation as a dealer (i.e., “Eagle”), then
taking title of the aircraft in the nane of a different
corporation (i.e., “Centurion”), Petitioners did not act as a
“unit” or “joint venture,” in the ways that are material to
obtaining a resal e exenption.

17. Under Florida Adm nistrative Code Rule 12A-1.038(4) and
(5 (a), only a dealer who is the “purchaser” of tangi ble persona
property may issue a valid certificate of resale. Regardless of
whet her a “joint venture” existed, neither Eagle nor a “joint
venture” were the “purchaser” of the aircraft. Rather, the
aircraft was acquired in the nane of Centurion al one, which was
not a registered dealer at the tine of sale.

18. A taxpayer’s burden of proof, in a tax exenption
di spute, includes a burden to show clear entitlenment to the

exenption. Anderson v. State Departnent of Revenue, 403 So. 2d

397 (Fla. 1981).

19. In the case of the resale exenption, partial or even
substantial conpliance with tax exenption requirenments is
insufficient. A taxpayer nmust denonstrate strict conpliance.

See, Section 212.07(1)(b), Florida Statutes and Anderson, id.



20. Section 212.07(1)(b), Florida Statutes, specifically
provi des:

(b) Aresale nust be in strict conpliance
with the rules and regul ati ons, and any
deal er who nmakes a sale for resale which is
not in strict conpliance with the rules and
regul ations shall hinmself or herself be
liable for and pay the tax. A dealer may,

t hrough the informal protest provided for in
s. 213.21 and the rules of the Departnent of
Revenue, provide the departnent wth evidence
of the exenpt status of a sale. The

Depart ment of Revenue shall adopt rul es which
provide that valid resale certificates and
consuner certificates of exenption executed
by those dealers or exenpt entities which
were registered wth the departnent at the
tinme of sale shall be accepted by the
department when subm tted during the protest
period but may not be accepted in any
proceedi ng under chapter 120 or any circuit
court action instituted under chapter 72.
(Enphasi s supplied).

21. The evidence shows that Centurion purchased the

aircraft, not Eagle and not a “joint venture.” Under Florida

Adm ni strative Code Rule 12A-1.038(4) and (5)(a), the “purchaser”

must be a registered dealer at the tine of sale and the
“purchaser” nust issue a certificate of resale. This was not
done in the case at hand.

22. Additionally, contrary to Petitioners' assertions,
i nposing a tax on the purchase or sale of tangible personal
property does not result in “pyram ding” or double taxation

merely because tax is collected and remtted on the subsequent

rental of the aircraft. The sale or purchase of an aircraft is
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separate taxable event fromthe |leasing of the aircraft. Ryder

Truck Rental v. Bryant, 170 So. 2d 822, 825 (Fla. 1964).

23. Wile registered “dealers” are permtted by lawto
purchase tangi bl e personal property for resal e purposes wthout
payi ng tax on the purchase, requirenments for obtaining the resale
exenption nust be strictly nmet. Those strict requirenents were
sinply not nmet in this case.

RECOMVENDATI ON

Based upon the findings of fact and the concl usi ons of | aw,
reached, it is, recommended that a final order be entered
sust ai ni ng Respondent’ s assessnent.

DONE AND ENTERED this 16th day of June, 1998, in

Tal | ahassee, Leon County, Florida.

DON W DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 16th day of June, 1998.

ENDNOTE

'/ The copy of the cancelled check for the purchase price
reflected a May 22, 1996, purchase date and the bill of sale bore
a May 23, 1996, purchase date. Furthernore, the Petitioner
admtted, in response to requests for adm ssion, that the bill of
sal e was signed on or about May 23, 1996. On the other hand, the
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NOR referenced a July 16, 1996, purchase date, as did the
Department’'s w t ness.



COPI ES FURNI SHED

J.B. Curasi, Esquire
Eagle Aircraft Corp.
and Centurion Aviation Conpany
3240 Capital Crcle Southwest
Tal | ahassee, Florida 32310

Jeffrey M Di kman, Esquire
Department of Legal Affairs

Tax Section

The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Linda Lettera, Esquire

Depart ment of Revenue

204 Carlton Building

Tal | ahassee, Florida 32399-0100

Larry Fuchs, Executive Director
Depart ment of Revenue

104 Carlton Building

Tal | ahassee, Florida 32399-0100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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